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CHE PINH PHONG VE CHINH PANG

*Khai niém phong vé chinh dang

Khoan 1, Diéu 15 BLHS quy dinh:

"Phong vé chinh dang la HV cua nguoi vi bao
vé lgi ich clha NN, cla td chirc, BV quyén va loi
ich chinh dang cua minh hoac cua nguoi khac
ma chéng tra lai mét cach can thiét nguoi dang
cO HV xam pham cac loi ich ndi trén.

Phong vé chinh dang khéng phai la t6i pham."
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CAC PAC TRUNG CUA HANH VI PHONG VE CHINH BPANG

- Muc dich cta HV: PVCD nham bao vé lgi ich cia NN, cua td chirc,
bao Vvé lgi ich chinh dang cua minh hoac cua ngwoi khac. Cé nghia
la HV cla nguwoi xam hai cac loi ich ndi trén phai la HV tréi PL.

- Biéu hién cla HV: PVCD la sv chong tra lai mot nguwoi nao dé c6 HV
xam hai cac loi ich néi trén va chong tra lai mot cach can thiét. Diéu
nay co nghia la phai c6 sy tdn cdng cla ngwoi xam hai, budéc nguoi
bi xam hai hoac ngudi khac phai PV va phong vé mot cach can thiét.

- Thoi gian dién ra HV: Hanh vi PVCP phai dwoc tién hanh vao thoi
diém HV nguy hiém cho x& hdi ciia ngwdi xam hai dang dién ra, cho
nén can c6 bién phap ap dung kip thoi dé loai trtr, cham dit sy nguy
hiém do
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1. Diéu kién 1: C6 HV xam hai nhirng loi ich can bao vé (Con goi la HV tdn céng) gay thiét
hai hoac de doa gay thiét hai thwc sv cho cac quan hé XH dwgc Luat HS bao vé (Tuc la
HV xam hai phai la HV pham t6i hoac rd rang la HV d6 phai cé tinh chat nguy hiém dang
ké cho HX).

2. Diéu kién 2: (Vé thoi gian) HV tan c6ng phai dang xay ra hoac de doa xay ra thuc su va
tirc khac (Pang gay thiét hai hodc de doa gay thiét hai thwc su va tirc khac cho nhirng loi
ich can bao vé).

3. Piéu kién 3: HV phong vé (HV chdéng tra sy tdn cong) cla ngwoi PVCD phai nham vao
chinh nguwoi dang c6 HV tdn cong nham muc dich gat bo su de doa, diy Iui sy tdn cong
hodc tich cwc chéng lai s xam hai, tham chi co6 thé gay thiét hai (bang hoic 16n hon)cho
chinh ngwoi xam hai dé dam bao an toan cho nhi*rng loi ich can bao vé.

4. Diéu kién 4: Sy chdng trd phai la can thiét

Suv chdng trd HV xam hai dwoc coi la can thiét néu né vira du dé co thé ngan chan HV
xam hai, han ché thiét hai do HV xam hai gay ra va trong hoan canh cu thé phai dung dén
nhitng phwong tién va phwong phap dé thi mégi c6 thé ngan chan, han ché dwoc.
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NHUNG PIEU KIEN CUA PHONG VE CHINH BANG

Pé xem xét HV chong tra clia ngudi PV co can thiét hay khong, tirc [a cd chinh dang
hay khong thi phai xem xé& toan dién nhitng tinh tiét co lién quan d&n HVXH va
HVPV, cu thé 1a:

+ Tinh chéat quan trong ctia quan hé XH can bao vé da bi xam hai hoac de doa
xam hai.

+ MUrc d0 thiét hai do HVXH cd thé gay ra va mc do thiét hai do HVPV gay ra:
M rc can thiét ciia s chong tra khdng cé nghia la thiét hai do ngudi PV gay ra
cho nguoi XH hai phai ngang bang véi thiét hai do nguvi XH de doa gay ra
hoac dagay ra chonguti PV hoac gay ra cho cacloi ich khac cua XH.

Su can thiét clia viéc gay ra thiét hai cho nguwoi XH can dugc hiéu la thiét hai
ma nguvi PV da gay ra cho nguoi XH trong hoan canh cu thé nao dé la can
thiét, nham ngén can cé hiéu qua HV nguy hiém ctia nguoi XH.
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NHUNG PIEU KIEN CUA PHONG VE CHINH BANG(Tiép)

+ Vi khi, phwong tién, PP ma hai bén da sir dung: Suv chbng tra mot cach can
thiét khéng cé6 nghia la ngwoi dang c6 HVXH dung céng cu, phwong tién gi thi
nguwoi PV cling phai dung cong cu, phwong tién twong dwong dé chdng tra.

+ Nhan than cta nguwoi XH (nam hay ni, tudi, nghé nghiép, TATS);

+Tinh chét va cwong dd cla sv tan cbng va su PV: Tinh chéat va cwong dé chdng
trd chi can & mirc nao d6 du dé ngan chan khong dé ngwoi do thuc hién dwoc HV
pham t0i, khdong thuc hién dwoc HV trai PL va khong dé HV doé gay ra hau qua tac
hai.

+ Hoan canh va noi xay ra su viéc (noi vang ngwoi, noi déng ngwoi, ban ngay
hay dém khuya... );

Ngoai nhirng tinh tiét trén day cling can chu y dén yéu t6 tam ly cua nguoi
PV, béi vi c6 nhitng trrdng hop nguoi PV khong thé cé diéu kién binh tinh lua
chon duwoc chinh xac cac phwong phap, phwong tién chong tra thich hop, nhat
la trong trurong hop bi ho tdn céng bat ngo.




-
‘ ‘0‘1 ’ www.panda.org/greatermekong

NHU'NG PIEU KIEN CUA PHONG VE CHINH BANG(Tiép)

Tuy nhién, viéc danh gia thé nao la PV chinh dang trong thuc té [a mét
viéc khoé khan, phtc tap, nhat la déi véi nguwoi PV khi khdng c6 diéu kién dé
lva chon phwong tién va phwong phap chong tra thich hop (vd: khi ho bi
tan cbng bat ngo). Vi vay, su can thiét néi trong PVCD chi la su can thiét
twong doi.

Sau khi da xem xét mdt cach day du khach quan tat ca cac mat noi
trén ma nhan thay rd rang la trong hoan canh su viéc xay ra, nguwoi PV da
sir dung phwong tién, phwong phap rd rang la qua dang va da gay thiét hai
rd rang la qua mic (chang han gay thwong tich ndng, 1am chét nguwdi) déi
vOi nguoi cd HVXH thi hanh vi chong tra do la vwot qua mic can thiét, dé
la vwrot qua gidi han PV chinh dang. Ngwoc lai, néu hanh vi chéng tra la can
thiét thi do6 la PV chinh dang.
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NHU'NG BIEU KIEN CUA PHONG VE CHINH PANG(Tiép)

Trong 4 diéu kién trén day, diéu kién thr nhat va
dieu kién th 2 n6i vé HVXH, diéu kién th¢ 3 va diéu
kién thtr 4 n6i vé HVPV. Bo6n diéu kién nay la sy tong
hop dé xem xét cong nhan hay khéng céng nhan mot
HV nao do co phai la HVPV hay khong va HVPV do6 co
chinh dang hay khong.
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wwi VUQOT QUA GIOI HAN PHONG VE CHINH BANG

Khoan 2 Biéu 15 BLHS quy dinh:

"Vuot qua gidi han PVCDH la HV chdng tra rd rang qua mc can thiét,
khong phu hop véi tinh chat va mic dd nguy hiém cho XH clia HVXH.

Nguwoi co HV vuot qua gidi han PVCP phai chiu trach nhiém hinh su."

Theo hwong dan cia TAND t6i cao tai Chi thi s6 07/TATC ngay

22/12/1983 thi vwot qua gioi han PV chinh dang la nhirng trwong hop
"...nguoi PV da dung nhitng phuwong tién va phwong phap gay ra thiét hai
qua dang cho nguwoi xam hai ma tinh chat va mic d6 nguy hiém cua
HVXH cling nhw hoan canh cu thé chwa doi hdi phai dung cac phuong
tién va phwong phap do."

Khi khéng can thiét 4p dung cac phuong tién va PP chéng trd ma
ngudi PV van ap dung dan toi viéc gay thiét hai rd rang la qua mic can
thiét thi d6 la trwong hop vwot qua gidi han PV chinh dang.
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Piéu kién dé HVPV duoc coi la vuot qua gidi han ctia PV chinh
dang:

1. Phai c6 HV tan cong thuc té dang xay ra hoac de doa xay ra ngay tic
khac lam co s¢ cho viéc thuc hién quyén PV.

2. HVPV da ap dung cac phuong tién va PP khoéng can thiét dé dat muc
dich PV va da gay ra thiét hai qua dang cho nguwoi tan céng trong khi HV
vi tdn cong cla ho chwa dang phai chiu thiét hai dén mic nhw vay.

Pay la diéu kién can thiét dé xac dinh vuwot qua gi¢i han PV chinh dang
va phan biét né voi PV chinh dang bdi PV chinh dang khéng cé nghia la
mudn gay thiét hai cho nguoi tdn cdng dén mirc dé nao ciling duoc.

Tuy nhién, cling can lwu y rang hanh vi PVCP c6 thé gay ra thiét hai
cho nguoi tdn cong bang hodc I6n hon thiét hai ma ngwoi tin cong gay ra
néu do la s can thiét
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Néu mirc do thiét hai do HV vuot qua gi¢i han PVCD gay ra I6n dén
muc cau thanh tdi pham thi day /a truong hgp pham téi cé tinh tiét giam
nhe dac biét (diém c, khoan 1, Diéu 46 BLHS);

Nguoi c6 HVPV ma gay ra thwong tich nang hodc gay tén hai nang
cho sirc khoé ctia ngudi XH hoéc gay co tat dan dén chét nguodi do vwot
qua gi¢i han PVCD thi bi truy cttu TNHS vé tbi "cd y gay thuwong tich
hodc gay ton hai ndng cho strc khoé cla nguoi khac do vuot qua gioi
han PVCDB" theo DPiéu 106 BLHS.

Nguoi c6 HV vuwot qua gi¢i han PVCP gay chét nguoi bi truy ctu
TNHS Vvé toi "giét nguwoi do vuot qua gidi han PVCD" dwoc quy dinh tai
Piéu 96 BLHS.

Trwong hop HV trai PL cua nguoi XH qua nho nhat nhwng nguoi PV
da nhan c¢ do gay thiét hai qua mac thi HV dé cua "Nguwoi phong vé"
van 1a mot HV pham tdi trong trwong hop thong thwong chit khong phai
la do vwot qua gigi han PVCD.
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VUOT QUA GIOI HAN PHONG VE CHINH DANG

Vd: Mot t6 Bao vé rirng bat dwoc mot ngudi dang khai thac 3 m3 gb nhém VI &

mot khu rirng cdm khai thac, dwong su khong cé biéu hién chong tra, mot
BVR da danh nguoi do bi thuong nang. Trwong hop nay hanh vi cia nhan
vién BVR do6 khong phéi la vwot qua gidi han phong vé chinh dang, ma da
pham vao toi "Cd y gdy thwong tich hodc gay ton hai nang cho strc khoé
cla nguoi khac" theo diéu 104 BLHS nhw moi trwong hop thdng thuong
khac.
Ciling trong truong hop néi trén, néu nguwoi BVR danh chét nguwdi do thi
pham vao toi "Giét nguoi" theo Diéu 93 BLHS. Néu cé mang theo sing va
da st dung sung ngoai nhirng trwong hop phap luat cho phép, gay thwong
tich nang hoac gay tén hai nang cho sirc khoé clia ngudi vi pham hoac gay
ra chét nguwoi thi sé bi truy clru trach nhiém hinh sy vé t6i "Sr dung trai
phép vii khi quan dung" theo biéu 230 BLHS.
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PHONG VE QUA SOM, PHONG VE QUA MUON VA PHONG VE
TUONG TUONG

1. PV qua som va PV qua mudn:

PV qua sém va PV qua mubn la mét dang sai lam vé s viéc trong do
nguoi c6 HVPV do xac dinh sai thoi diém ma thuc hién HV gay thiét hai
cho nguwoi tdn cong:

> PV _qua soém: La trwong hop HVPV bat dau ngay khi HV tdn cong thuc
t€ chwa xdy ra hoac chwa c6 dau hiéu chirng t6 HV tdn céng de doa xay
ra ngay trc khac.

> PV _quéa mudn: La trwong hop HV tdn cong da két thic thi maéi bat dau

thyc hién HVPV (Truong hop HVPV xay ra sau khi si tan cong da ket
thic van dwoc coi la PVCD néu su PV db di lién ngay sau su tan cong
va c6 thé khac phuc dwoc thiét hai do sw tdn cong da gay ra)
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PV QUA SOM, PV QUA MUON VA PV TUONG TUONG

2. PV tudng twong:
PV twodng tuong la trurvng hop mot nguoi do lam twdng c6 su tan
cong cua nguoi khac nén da gay thiét hai cho ho.
PV tudng twong cling la mdt dang sai lam vé su viéc, thuwong xay
ra cac truwong hop sau:

» Hoan toan khdéng c6 suv tan cbng nao ca, thuyc té HV tan céng da
khéng xay ra nhwng nguoi PV lai tuéng la c6 su tan céng.

» CO su tdn cdng nhwng nguoi PV da thyc hién HVPV nham vao
nguoi khédng cé HV tan céng.
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3. Trach nhiém hinh sy d0i v&i cac trwong hop
PV qua stm, PV qua mudn va PV twdng twong:

Do khong duwgc thira nhan la PVCD nén nguti co HV gay
thiét hai cho nguoi khac trong tat ca cac truong hop trén du la cd
y hay vd y déu phai chiu TNHS tuy thudc vao mirc do thiét hai ma
ho da gdy ra.

Khac voi treong hop vuot qua gioi han PVCD duoc xem la
tinh tiét giam nhe TNHS dac biét (Piéu 46 BLHS), d6i vbi cac
trwong hop PV twdng twong, PV qua som va PV thi van dé TNHS
van dat ra va giai quyét nhv moi trwdng hop sai 1am vé su viéc
khac.
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Luat hinh sy nwéc ta quy dinh vé PVCD nham muc dich BV va phat huy
quyén ty vé chinh dang clia cong dan, cia can bo thi hanh cong vu, dé ngan
chan, han ché nhitng HV va hau qua nguy hiém do nhitng ké c6 HVXH nhitng loi
ich chinh dang hoac do ké pham téi gay ra doi vai XH.

Bang ché dinh nay, NN cho phép cong dan va nhitng can bo thi hanh cong
vu dwoc BV lgi ich chinh dang ctia minh, ctia nguoi khac hoac lgi ich cia XH khi
c6 thé BV duoc.

Tuy nhién, qua tim hiéu ché dinh PVCB, mbi mdt ching ta can phai nhan
thitc dwoc rang: PVCPD luén ludn co gidi han, chi duoc coi 1a PVCD khi hanh vi
clia nguoi PV phai hoi du cac diéu kién cla no.

Chinh vi vay mo6i mét KLV, BVR trong khi thi hanh coéng vu can phai
hiéu ré va nam that virng nhitng quy dinh vé PVCD dé van dung that ding,
that hop ly véi thuc tién tinh hinh QLBVR trén dia ban coéng tac, tranh vi
pham PL./.
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